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NEW JERSEY APPELLATE COURT CLARIFIES WHEN EMPLOYERS CAN REQUIRE MEDICAL EXAMINATIONS OF EMPLOYEES 

Given the recent rash of workplace shootings, employers are legitimately concerned with employee safety.  On January 25, 2016, the New Jersey Appellate Division, In Re Williams, 2106 WL 280711 (N.J. Super. App. Div. 1/25/16), in a case of first impression, reminded employers of the limited circumstances under which they can require employees to undergo psychological examinations.  

Legal Standard.  Under the ADA, medical fitness-for-duty examinations must be “job-related and consistent with business necessity.”  42 U.S.C. §12112(d)(4)(A).  More specifically, such examinations are permitted where the employer reasonably believes, either through direct observation or through reliable information received from credible sources, that (1) the employee’s perceived medical condition is affecting his or her work performance or (2) that the employee poses a direct threat.  Direct threat is a “significant risk of substantial harm to the health or safety of the individual or others [or property] that cannot be eliminated or reduced by reasonable accommodation.”

Facts.  In this case, Williams worked as a truck driver for the Township of Lakewood’s Department of Public Works (DPW).  In March 2013, approximately 8.5 years after Williams’ hire, the Township Manager received an anonymous letter purportedly from a “very concerned employee at Lakewood Public Works.”  The letter indicated Williams was involved in an outburst that day, and expressed concern about Williams’ “mental well-being,” indicating that “everyone knows he has some sort of mental issues and I truly feel he puts us all at risk with his tirades and outbursts on a daily basis … Williams is a time bomb waiting to explode and he needs help …. don’t put the township’s fear of liability ahead of the employee’s safety.”

The Township took no action on the letter for over eight (8) months.  However, in December 2013, the Township advised Williams to present for a psychological fit-for-duty examination, warning that if he did not attend, he would face disciplinary action.  Williams did not attend, and was terminated.  At an Office of Administrative Law Hearing on his termination, the Township presented solely the testimony of the DPW director, who testified that: (1) Williams was at times confrontational, and occasionally walked away from individuals during conversations; (2) he was not afraid of Williams; (3) he wrote Williams up one occasion for not helping a co-worker; (4) Williams was no different than any other employee; (5) he did not investigate the anonymous letter; and (6) job performance was not the basis for the fitness-for-duty examination.  Based on the evidence presented, the Administrative Law Judge reversed the Township’s termination decision.  However, following the filing of exceptions, the Civil Service Commission reversed, imposed a six-month suspension (rather than termination) and required Williams to undergo a psychological examination.  Williams appealed to the Court.

Outcome.  The Court held that the Township’s examination violated the ADA, in that Williams’ job performance was satisfactory and there was no evidence Williams threatened other employees.  Furthermore, the Township sat on the anonymous letter for 8 months, and therefore, implicitly, did not consider Williams to be a direct threat.  Finally, given the anonymity of the letter, it, alone, was not reliable or credible information sufficient to require a psychological examination.  

Lessons learned.  What did we learn?   It is likely that an anonymous letter, alone, without an employer’s investigation to uncover further facts, is insufficient to support a psychological examination.  Medical examinations can be required where an employer knows about a particular employee’s medical condition, has observed performance problems, and reasonably can attribute the problems to the medical condition.  An employer may also be given reliable information by a credible third party that an employee has a medical condition, or the employer may observe symptoms indicating that an employee may have a medical condition that will impair his/her ability to perform essential job functions or will pose a direct threat. 

The information provided here is general and is not intended as legal advice or a substitute for legal advice.  If you have any questions regarding this update, please do not hesitate to contact me.
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