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NJ DEPARTMENT OF LABOR ISSUES REGULATIONS REGARDING NJ’S OPPORTUNITY TO COMPETE ACT (“BAN THE BOX”) 

On August 11, 2014, Governor Christie signed the Opportunity to Compete Act (“Act”), colloquially referred to as the “Ban the Box” law.  The Act became effective March 1, 2015.  In December 2015, the New Jersey Department of Labor (“NJDOL”) adopted regulations, clarifying the law.

The Act applies to employers with 15 or more employees, who do business, employ persons, or take applications for employment in New Jersey, regardless of whether the employees actually work in NJ.  So, the Act can apply to a multi-state employer with only 5 employees in NJ.  The Act applies to employees who are wholly employed in New Jersey, or “substantially” within New Jersey, meaning that at the outset of the initial employment application process, it is envisioned that the candidate will perform at least 50 percent of her or his work hours in NJ.  

The Act prohibits covered employers from asking any questions about an applicant’s criminal convictions on job applications, and through the “initial employment application process,” i.e., until after the first interview is completed (which interview does not have to be in-person).  However, it appears to be permissible to include a statement on an employment application to the effect that “the applicant may later be subject to a criminal background check as a condition of employment.”  The regulations also appear to clarify that an employer may not conduct an Internet search concerning an applicant’s criminal record prior to completing a first interview.  

An employer can satisfy the interview requirement with a single, live contact between the employer and the job applicant. Thus, arguably, if there are multiple interviews scheduled on a given day, once the first of those interviews has concluded, subsequent interviewers may make criminal history inquiries of the applicant.  

The regulations expressly permit employers with multistate operations to use employment applications with criminal history inquiries, provided the application states the following immediately above the criminal record inquiry: “an applicant for a position the physical location of which will be in whole, or substantial part, in New Jersey is instructed not to answer this question.” 

The law defines an applicant as any person inquiring about employment or a job vacancy, and includes a current employee.  That means that if a current employee is seeking a promotion or posting for a vacant position, the employer cannot ask about criminal convictions until after a first interview for the position. If an applicant voluntarily discloses information about a criminal history prior to the completion of the first interview, the employer is permitted to ask for details about the applicant’s criminal history.

The law explicitly states that there is no private cause of action; enforcement is solely by the NJDOL. The law provides for civil penalties of up to $1,000 (first violation), $5,000 (second violation) and $10,000 (third and subsequent violation).  The size of the penalty is dependent upon the seriousness of the violation; the past history of previous violations by the employer; the good faith of the employer; the size of the employer; and any other factors appropriate considering the circumstances.

Employers may still refuse to hire applicants who either refuse to consent to the criminal background check or who have certain criminal convictions. The law does not set forth specific time limits for how far back an employer can consider a conviction or which convictions may be considered, except that any records expunged or pardoned may never be considered by the employer.  All employers should, however, continue to make sure that they are using the EEOC’s Enforcement Guidance for the use of criminal background checks to determine if a conviction is job-disqualifying.

The information provided here is general and is not intended as legal advice or a substitute for legal advice.  If you have any questions regarding this update, please do not hesitate to contact me.
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